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March 6, 1963

Eonorable Robert S. Calvert Opinion Wo. C- 30

{
!
! Comptroller of Public Accounts
| Capitol Station Re: Review of Attorney
¥ Austin, Texas General's Opinion
_ No. WW-1489, dated
Dear Sir: December 6, 1962.

We have raceived your letter in whlch you recuest that
we review the conclusion reached in Attorney General's Opin-
ion No. WW-1489. dated December 6, 1962, addressed to Honor-
able Jim N. Thompson, County Attorney. Lamar County.
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In reviewing this opinion we believe that we should
lcok at the history of the request for the opilnion mentioned.
The County Attorney of Lamar County addressed the reguest

to this office for an opinion on a question stated by him
as follows:

S

"Does paragraph (H) of Article 20.04
of Chapter 20, Title 122A, Vernon's Texas
Civil Statutes (the Texas ‘Limited Sales,
Ixcise and Use Tax Act), exempt both the
seller and the purchaser or consumer {rcm
all of the taxes imposed by that Act where

3 o

! tangible personal property to be used in
| this State 1s purchased at retall and de-
; livered by the seller to the purchaser

! pursuant to _a valid written contract exe-

cuted prior to September 1, 1961, the con-
tract being a ‘contract of uale ol tanVJblo
personal property in a certain fixed quan-
tity at a _certain fixed price with delivery
to be on certain fixed dates after Septem-
ber 1. 1961, and notice of such contract
and the exclusion claimed under paragraoh
(H) having been duly given by the taxodyor
to tne Comptroller on or hefore the lans
of one hundred and twenty (120) days from
the date of the passapge of the Act?"
(Fmnhonls added by us)
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. The Lettor poguesi ing this opinion contalned a briel
: on the cucslion whilcen coalled attention to Huling No. 2 of
i che Siate Compirotier, dated December 6, 1061. which
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Honorable Robert 3. Calvert, Papge 2 Opinion No. C- 30

apparently ruled that the use or consumption ol the property
by the purchaser after delivery is subject to the use tax
imposed by Article 20,03, Chapter 20, Title 122A, Taxation-
General, V.C.S, The request for the opinion does not state
any facts other than to ask 1f the proceeds from the sale
are exempt from the taxes imposed by the Act, where the prop-
erty "is purchased at retail and delivered by the seller to
the purcnaser pursuant to a valld written contract, executed
prior to September 1, 1961, the contract being a contrﬂct of
sale of vangible personal property in a certain fixed cuant.-
oJ ar a certaln Tixed price with delivery to be on certain
Tixed dates after September 1, 19617, (See the emphasis in
the part ol tihe guestion as above guoted in the precceding
paragraph. )

It 1s apparent that the contract mentloned is only a
contract between the seller and purchaser, f{or the reguest
upecifjcully states thalt the contract involved ls a "econtract
UL sale”. 'No mention 1s made of any coniract between ellner

the seller or purchaser and a thlrd party., or anything per-
taining to the property being “used for the performance of a
written contrdct' as provided in n the statute.

The orlef above mentlioned merely atftacks Rullng No.
2 of the Comptroller and takes the view that a contract
tetween the seller and purchaser as above mentioned provides
an exemption from the taxes imposed by the Act.

Opinion No. WW-1489 above mentioned, which we are
¢ew1eWing, seceins to follow the contention shown in the briof
by the County Attorney as shown by the followlins statenents
in tne opinion:

L pi go 3 of said opinion it is said:

"We belicve that paragraph (l) exoapts
both the seller and the purchaser or con-
sumer from all the taxes imposed by Chap-
ter 20 where tangible personal property
to be used in this State is purchased 2t
retail and delivered by the seller to
the purchaser pursuant to a valid writ-
ten contract executed prior to Septen-
ber 1. 1961, with delivery to be on
certain fixed dates after Seplember 1.
1961. in a certain rixed guantlity ac
a4 certain [ixed price."

The Summary of said opinion at page 5 reads &s follows:
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Honorable Robert S. Calvert, Page 3 Opinion No. C- 30

“Paragraph (H) of Article 20.04,
Taxation General, Vernon's Civil
Statutes, exempts both the seller and
purchaser or consumer from all the
taxes imposed by Chapter 20, when
cangible personal property 1s sold
pursuant to a written contract en-
tered into prior ‘to September 1, 1961,
provided that the express conditions
of paragraph (H) are met."

In view of the above statements, said opinion can only
ve construed as urholding the contention of the County Attor-
ney and holds that 1f a seller and purchaser entered into a
contract of sale before September 1, 1961, the proceeds of
the sale could be exempt by glving notice of the contract to
the Comptroller as provided by the statute.

We have already noticed the ruling of the Comptroller
as stated by the County Attorney that the transaction would
be subject to the use tax Imposed by Article 20.03, if used
or consumed by the purchaser.

In view of the above holdings, we are constrained to
hold that Opinion No. WW-1489 is in error and that the same
should be overruled for the reasons hereinafter stated.

As stated in the oplinion mentioned, the sales tax 1s
new and we are not aware of any reported cases construing
the scection of the act which 1s involved.

The statute involved 1s contained in the Acts of the
First Called Session of the 57th Legislature (1961), Chapter
2i4, Section 1, Article I, and Article 20.04, Chapter 20,
Title 122A, Taxation-General, V.C.S., reading as follows:

" "(H) Written Contracts and Bids Exe-
cuted Prilor to the Effective Date of thils
Chapter. There are exempted from the
taxes imposed by this Chapter the recelpts
from the sale, use or rental of, and the
storage use or other consumption in this
State of, tangible personal property (i)
used for the performance of a written
contract entered into prilor to the effec-
tive gdate of this Chapter or (11) pursuant
to the obligation of a bid or blds sub-
mitted prlor to the effective date of this
Chapter which bid or bids could not be
altered or withdrawn on or after that
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Honorable Robert S. Calvert, Page 4 Opinion Nb. C- 30

date and which bid or bids and contract
entered 1Into pursuant thereto are at

a flxed price not subject to change or
modification by reason of a tax imposed
by this Chapter.

"Provided, however, that notice of
such contract or bid by reason of which
an exclusion is clalmed under this para-
graph (H) must be given by the taxpayer
to the Comptroller on or before the
lapse of one hundred and twenty (120)
days from the date of passage of this
Chapter." (Emphasis added.

It 1s to be noticed that the statute does not refer to
a contract between the seller and purchaser as decided in
Opinion No. WW-1489. It 1s also noticed that the statute
does not refer to a sale "pursuant to a written contract" as
stated in the Summary of the opinion.

In the first place, why should the proceeds from a
sale by a contract between the seller and purchaser be exempt
from the taxes lmposed by the Act any more than a sale and
purchase between a store and any customer at any time without
2 previous contract? If we are going to say that the nroceeds
from a sale by virtue of a contract between the seller and
purcnaser are exempt from the tax, then it would have been an
easy matter f'or any person to enter infto a contract with some
merchant to sell him certain products for any number of years
at a predetermined price and thus evade the tax. We do not
believe the Legislature intended such a result. :

The statute says that the "rece%pts from the sale" are
exenpt when the sold property is used "for the performance of
a wrltten contract entered iInto bhefore the effective date of
the act". It appears, therefore, that 1t was the intention
that the contract must be one between the purchaser and a
tnird party and not between the seller and the purchaser,
Assuming, wlthout passing upon same, 1t may be possible that
the statute could cover a contract between the seller and pur-
chaser, as f{or example, A, a lumber dealer, contracts with B,
& contractor, for B to build a house for A with an agreement
tnat B will purchase from A all lumbeér used in constructing

the house. However, in such case, B would be using the lumber

o "perform the contract" to build the house for A and would
nov be using the lumber to perform the contract of sale of
the lumber.
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Honorable Robert S. Calvert, Page 5 Opinion No. C- 30

Ve believe that the purpose of the provision mentione:l
was to make provision for such persons as contractors who have
entered into construction contracts based upon the fact that
the contractor could purchase certaln materials at certain
prices without a tax on the sale of the materials and he agrees
to perform the contract for a certain amount. If a centractor
should be required to pay a tax on the material, then he would
suffer a loss in performing his contract. The Leglslature
did not want to make a person who had made a bona fide contract

before the effective date of the act to suffer a loss on ac-
count of the act. :

The view Just mentiloned is further strengthened by the
alternative provision in the second (11) provision of the
section which provides for an exemptlon from the receipts of

the sale where the property is used, which provision reads as
follows: ' '

. . or (11) pursuant to the obli-
gation of a bid or bids submitted prior
to the effective date of this Chapter
which bid or bids could not be altered
or withdrawn on or after that date and
which bid or blds and contract entered
into pursuant thereto are at a fixed
price not subject to change or modifi-

cation by reason of a tax imposed by
this Chapter."

In other words, we see that the exemption provided for
by reason of a prior contract is for the protectlon of con-
ipractors (1) who have already contracted or (2) who have made
a2 bid and cannot be relieved from the bid. It iz well lmown
{hnt in many lnstances contractors are required to accompany
bids with certified checks calling for a penalty to be paid if
they fail to enter into a contract if 1t 1s awarded to Chem.

You are advlsed that we have reviewed Oplnlon No.
dr-1489 and are of the opinlon that it should be overruled.

SUMMARY

The provisions of Paragraph (H) of Arti-
cle 20.04, Chapter 20, Title 122A, Taxation- :
General, V.C.S.,, exempting the receipts from the
sale, use or rental of, and the storage use or
other consumption of tangible personal property
when used for the performance of a contract
entered into prior to the effective date of
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Honorable Robert S. Calvert, Page 6 : Opinion No. C- 30

the Act, do not apply to a mere contract of
sale of tangible personal property, but only
to a contract made by the purchaser to be used
for the performance of a contract.

Opinion No. WW-1489 1is overruled.
Yours very truly,

WAGGONER CARR
Attorney General of Texas

By: \ (EL(AL_AJETlLQ
H.

Grady Chendler
Asslistant

HGC/ Jp
APPROVED:

OPINION COMMITTEE -
W. V. Geppert, Chalrman: _ o i

John Reeves
Ernest Fortenberry
Jerry Brock

APPROVED FOR THE ATTORNEY GENERAL
By: Stanton Stone
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